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declaration was clearly defective, and demurrers should have been 
sustained, final judgment will be rendered for defendant. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
3699-3705, 4573-4587; Dec. Dig. §§ 916, 1175.* 1 Va.-W. Va. Enc. 
Dig. 650.] 

Error to Circuit Court, Grayson County. 

Action by Carl Shumate, by his next friend, against the United 
States Spruce Lumber Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

R. L. Kirby and /. M. Parsons, both of Independence, .and B. 
F. Buchanan, of Marion, for plaintiff in error. 

W . S. Poage, of Wytheville, and /. D. Perkins, of Marion, for 
defendant in error. 



McCLANAHAN'S ADM'R et al. v. NORFOLK & W. RY. CO et al. 

Jan. 13, 1916. Rehearing Denied Feb. 2, 1916. 

[87 S. E. 731.] 

1. Creditors' Suit (§ 41*) — Practice. — Where some of the judg- 
ment creditors of a deceased filed a bill to subject his lands to the 
lien of their judgment, it is the practice to search out the real prop- 
erty upon which their judgments constitute liens, and bring it be- 
fore the court for administration, .it not being necessary where the 
rights of third parties do not intervene to amend the pleadings, but 
where they do intervene an amended bill or a petition should be filed. 

[Ed. Note. — For other cases, see Creditors' Suit, Cent. Dig. §§ 
171-174; Dec. Dig. § 41.* 3 Va.-W. Va. Enc. Dig. 804.] 

2. Creditors' Suit (§ 1*)— Creditors' Bill— What Constitutes.— As 
the substance of a pleading, and not its form, will determine its na- 
ture, a bill filed by some of the creditors of a decedent to enforce 
the lien of judgments upon any land of which the decedent was 
seised at any time after rendition of the judgments, which declared 
that it was for the benefit of any other creditors who desired to in- 
tervene, is, although only part of the judgments against decedent were 
set out in the bill and only part of the land owned by the decedent 
specified, a creditors' bill, this being true, notwithstanding that the 
bill did not ask that the administrator of the decedent be required to 
state an account of his administration of the assets of the decedent, 
there being nothing in the record to show that any personalty came 
into the hands of tHe administrator. 

[Ed. Note. — For other cases, see Creditors' Suit, Cent. Dig. §§ 1, 2; 
Dec. Dig. § 1.* 3 Va.-W. Va. Enc. Dig. 783.] 

3. Creditors' Suit (§ 1*)— Creditors' Bill— Petition.— In such case, 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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the bill became a creditors' bill upon the entry of a decree referring 
it to a commissioner to report an account of the real estate owned 
by decedent at any time after the rendition of the judgments men- 
tioned in the bill, together with the liens thereon, the rental value, 
and conveyances and transfers of such land. 

[Ed. Note. — For other cases, see Creditors' Suit, Cent. Dig. §§ 1, 
2; Dec. Dig. 1.* 3 Va.-W. Va. Enc. Dig. 804.] 

4. Creditors' Suit (§ 1*)— Creditors' Bill— What Constitutes.— In 
such case, the original bill became a creditors' bill upon the filing of 
a petition by other creditors setting out in detail the lands owned by 
the decedent, and bringing before the court all those claiming to be 
interested in those lands, adverse to the lien creditors. 

[Ed. Note. — For other cases, see Creditors' Suit, Cent. Dig. §§ 1, 
2; Dec. Dig. § 1.* 3 Va.-VV. Va. Enc. Dig. 783.] 

5. Courts (§ 89*) — Decisions — Precedence — Dictum. — A decision in 
a given case is none the less authoritative because the conclusion 
might have been reached on another ground. 

[Ed. Note. — For other cases, see Courts. Cent. Dig. §§ 311, 312; 
Dec. Dig. § 89.* 3 Va. W.-Va. Enc. Dig. 709.] 

6. Limitation of Actions (§ 85*) — Running of Statute — Tolling of 
Limitations. — Code 1904, § 2933, declares that whenever any right 
shall accrue against a person who, by departing without the state, 
or absconding or concealing himself, or by continuing to reside with- 
out the state, obstructs the prosecution of such right, the time that 
such obstruction may have continued shall not be computed as any 
part of the time in which the right might or ought to have been 
prosecuted, but this section shall not avail against any other person 
than may so obstruct, notwithstanding that another might have been 
jointly sued with him and there been no such obstruction. Section 
3577 provides that execution on a judgment may be issued within a 
year, and a scire facias action may be brought within ten years after 
rendition of judgment, and where execution issues within the year 
other executions may be issued within ten years from the return day 
of an execution on which there is no return by an officer, or within 
twenty years from the return day of an execution upon which there 
is such return. Section 3578 declares that, in computing the time 
within which an execution shall issue or scire facias action be 
brought, any time during which the right to sue out execution on the 
judgment is suspended by the terms thereof shall be omitted, and 
section 2933 shall apply to the right to bring such action or scire 
facias. A judgment debtor removed from the state shortly after the 
rendition of the judgments, and remained without until his death. 
In the meantime he made conveyances of lands, which conveyances 
were not recorded. Held that, as the conveyances were nullities ex- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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cept as between the parties, the running of the statute against the 
right to enforce the judgment against such lands was tolled by the 
judgment debtor's absence; the provision that the section should not 
avail against any other person than him so obstructing applying 
only to cases of joint actions. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 449-455; Dec. Dig. § 85.* 9 Va.-W. Va. Enc. Dig. 419.] 

7. Deeds (§ 88*) — Recording of Conveyances — Necessity. — A con- 
veyance by a judgment debtor is a nullity as to his creditors, where 
not recorded, and so, where contracts and conveyances by which 
third persons acquired a debtor's land were not recorded, such 
grantees had no greater rights than" the debtor himself. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 228; Dec. 
Dig. § 88.* 11 Va.-W. Va. Enc. Dig. 683.] 

8. Appeal and Error (§ 1106*) — Determination. — Where the trial 
court sustained demurrers to the bill and did not pass on the com- 
missioner's report, the Supreme Court should not pass on the com- 
missioner's report in the first instance, but should remand the case; 
the demurrers being improperly sustained. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 4386-4398, 4585; Dec. Dig. § 1106.* 1 Va.-W. Va. Enc. Dig. 576.] 

Appeal from Circuit Court, Montgomery County. 

Bill by W. H. Pierce and others against W. D. Martin, as ad- 
ministrator, in which MoClanahan's administrator filed a peti- 
tion and W. J. Blair filed an amended petition making the Nor- 
folk & Western Railway Company and others defendants. The 
demurrer of these defendants being sustained, complainants ap- 
peal. Reversed. 

H. T. Hall, of Roanoke, R. B. Scott, of Richmond, and Ran- 
dolph Harrison, of Lynchburg, for appellants. 

L. H. Cocke, Coxe & Cocke, Roy B. Smith, Everett Perkins, 
S. H. Graves, M. M. Caldwell, C. S. McNulty, T. W. Miller, and 
McCormick & Smith, all of Roanoke, and Roop & Phlegar, of 
Christianburg, for appellees. 

ARMOUR & CO. v. CITY OF RICHMOND. 
Jan. 13, 1915. 
[87 S. E. 609.] 
1. Licenses (§ 7*) — Validity of Ordinance Imposing License Taxes. 

— In imposing a special occupation license tax, the subject of the 
tax and the object upon which it is to operate are both essential to 
the complete exercise of the power, so that where an ordinance of a 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



